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the general public, rather than the safety
of workers in the workplace.

The City’s crane regulations are saved
from preemption as laws of general appli-
cability. The judgment is affirmed.
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Background: Plaintiff brought action
against defendant. The United States Dis-
trict Court for the Southern District of
New York entered order, and defendant
appealed. Following dismissal of appeal,
defendant moved to reinstate appeal.

Holding: The Court of Appeals held that
reinstatement was not warranted, since,
inter alia, defendant violated local rule by
waiting until last minute to file both of its
extension motions.

Motion denied.

1. Federal Courts &716

Allowing appellate counsel to choose
an appellate brief filing date within the 91—
day period after the ready date has a

consequence, in that counsel is expected to
comply with the date chosen and exten-
sions of time are granted grudgingly and
only for brief periods of time. U.S.Ct. of
App. 2nd Cir.Rules § 27.1(f), 28 U.S.C.A.

2. Federal Courts ¢=730

Reinstatement of dismissed appeal
was not warranted, notwithstanding that
appellee consented to reinstatement, since
press of other business was not extraordi-
nary circumstance and appellant’s motion
for second extension thus was inadequate,
appellant violated local rule by waiting un-
til last minute to file both of its extension
motions, appellant was afforded ample
time and considerable choice in selecting
dates in which to file its brief and appen-
dix, appellant was given explicit warning of
consequences of failing to meet extended
deadline, and motion for reinstatement did
not append to it appellant’s proposed brief
or appropriately detailed statement dem-
onstrating that appeal was meritorious.
U.S.Ct. of App. 2nd Cir.Rules § 27.1(f)(1,
3), 28 U.S.C.A.

John F. Karpousis, Freehill, Hogan &
Mahar, LLP, New York, New York, for
Movant-Defendant-Counter—Claimant—
Appellant.

Before: NEWMAN, WINTER, and
CABRANES, Circuit Judges.

PER CURIAM:

Appellant JDJ Marine, Inc., moves to
reinstate an appeal dismissed after its fail-
ure to comply with this court’s second
scheduling order for filing a brief. The
motion is denied.

BACKGROUND

On September 28, 2012, appellant filed
its notice of appeal. It filed a scheduling
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letter on November 13, 2012 pursuant to
Local Rule 31.2(a)(1)! selecting a date of
January 15, 2013 on which its opening
brief and appendix would be due. The
court so ordered the deadline.

On January 10, 2013, five days before
the brief was due, appellant filed a motion
for an extension of time. In the papers
accompanying the motion, appellant stated
that counsel had been unable to complete
the brief because his offices were signifi-
cantly affected by the October 28, 2012
storm Hurricane Sandy. Aff. in Supp. of
Mot. for Extension to File Br. at 1-2 (Jan.
10, 2013).

On January 17, 2013, we granted the
motion for an extension giving counsel an
additional month and one-half, as request-
ed, to file a brief. This extension was
considerably longer than those normally
granted but was believed by the court to
be justified by the storm. However, the
order stated,

[Tlhe appeal is dismissed -effective
March 1, 2013 unless a brief is filed by
that date. A motion for reconsideration
or other relief will not stay the effective-
ness of this order.

RLI Ins. Co. v. JDJ Marine, Inc., No. 12—
3871 (2d Cir. Jan. 17, 2013).

On February 26, 2013, three days before
the extended due date, appellant moved
for another extension, this time for thirty
days. Counsel’s supporting affidavit stat-
ed that preparation for other cases, out-of-
state business travel, and responsibilities
as a mediator precluded him from submit-
ting the brief by the due date. Aff. in
Supp. of Mot. for Extension to File Br. at
1-2 (Feb. 26, 2013).

1. Local Rule 31.2(a) establishes the court’s
brief scheduling procedure. Under this rule,
parties set their own deadlines within a peri-
od of 91 days of the applicable “ready date”—

Because this court’s order of January
17, 2013, directed that the appeal “is dis-
missed effective March 1 unless a brief is
filed by that date” and that “a motion for
reconsideration or other relief will not stay
the effectiveness of this order,” the second
motion for an extension, decided on March
8, 2013, was denied as moot in light of the
dismissal of the appeal.

On March 8, 2013, appellant filed the
present motion to reinstate the appeal. In
the accompanying affidavit, counsel stated
that he was “prejudiced” because, rather
than “decide [his motion] on a timely ba-
sis,” this court left the motion “open and
undecided . .. seven ... full days after the
filing deadline.” Aff. in Supp. of Mot. to
Reinstate at 2 1915-6. Counsel outlined
again in the affidavit the press of other
business as the reason for the failure to
file a brief.

DISCUSSION

A brief discussion is necessary to under-
stand our decision to deny the motion.
About ten years ago, the court faced a
caseload crisis. The number of cases
briefed and ready to be calendared for
argument was at an historic low, so low
that calendars sometimes could not be
filled. This was not the result of a dimin-
ished caseload; in fact, pending cases
numbered in the thousands above historie
levels because of a huge influx of immigra-
tion matters. See, e.g., Comm. on Federal
Courts, The Ass'n of the Bar of the City of
N.Y., The Surge of Immigration Appeals
and Its Impact on the Second Circuit
Court of Appeals (2004), available at
http://www.nycbar.org/pdf/report/Appeal
SurgeReport.pdf.

typically, for appellants, the date on which
the last transcript is received, and, for appel-
lees, the date on which an appellant’s brief is

filed.
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The problem of so few cases ready for
argument was determined to be the result
of a culture in which the bar had come to
believe that the 40- (for appellant) and 30—
(for appellee) day time periods set out in
Federal Rule of Appellate Procedure
31(a)(1) were meaningless and that mo-
tions for extensions of time, usually for 30
days, to file briefs would be routinely
granted time after time. This belief exist-
ed in spite of the fact that the orders
granting the extensions would just as rou-
tinely state, in boldface type no less, that
only “EXTRAORDINARY CIRCUM-
STANCES” would justify another exten-
sion. The cause of the failure of the “EX-
TRAORDINARY CIRCUMSTANCES”
warnings was that the Clerk’s Office,
which ruled on the motions, was reluctant
to resort to coercive measures—and was
so perceived by the bar. It was, therefore,
decided that motions for extensions would
be sent to a judge for decision and that,
with warnings appropriate to the particu-
lar case, coercive measures, including dis-
missal, would be used when the warnings
failed to produce a brief.

Altering a culture in which much of the
bar had come to believe that briefing
schedules were issued only to be automati-
cally extended until convenient for counsel
to file a brief was difficult. After the new
system of judge-decided motions was in
place for several years, the number of
cases ready for calendaring had increased,
but problems remained. In particular, the
Clerk’s Office often had to process, and the
extensions judge had to decide, 50-75 ex-
tension motions per week.

Experiments were undertaken with
some attorneys who had numerous appeals
pending before the court and were filing
equally numerous motions for extensions
of time. In particular, some attorneys
were asked to propose a schedule for filing
the briefs in all pending cases the attorney

had before the court on the understanding
that the schedule would be met without
further extension motions. The success of
this experiment led to the present method
of allowing all parties to appeals and peti-
tions for review to select a filing date
within a 91-day period after the ready
date, see supra Note 1, or in the case of
appellees, after the appellant’s brief is
filed. Our 91-day period is considerably
longer than that allowed by Federal Rule
of Appellate Procedure 31(a)(1).

[11 However, allowing counsel to
choose a date within such an extended
period of time has a consequence: counsel
is expected to comply with the date chosen
and extensions of time are granted grudg-
ingly and only for brief periods of time.
See 2d Cir. R. 27.1(f).

Moreover, for appellants in civil actions,
the extension is often granted with a provi-
sion for automatic dismissal of the appeal
if the appellant’s brief was not filed by the
extended date. See 2d Cir. R.
31.2(d)(“The Court may dismiss an appeal
... for failure to timely file a brief or to
meet a deadline ....”). When entered,
the automatic dismissal provision is accom-
panied by a warning to counsel that fur-
ther motions will not stay the effectiveness
of the order. This particular warning sim-
ply restates a rule of this court that a
motion for an extension of time to file a
brief does not stay the effectiveness of the
scheduling order already in force. See 2d
Cir. R. 27.1(H Q).

When appellees seek extensions, dis-
missal of the appeal is inappropriate for
the obvious reason that a dismissal would
benefit the appellee, and an order is often
entered that provides for treating the case
as ready for calendaring on the extension
date whether or not appellee’s brief is
filed.
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[2] In the present matter, appellant
has demonstrated a persistent indifference
to the court’s scheduling orders and local
rules. First, the motion for a second ex-
tension was inadequate because the press
of other business is not an “extraordinary
circumstance” justifying an extension un-
der our rules, especially given the liberal
policy of allowing lawyers to establish their
own dates for filing briefs within 91 days
of the ready date. See 2d Cir. R.
27.1(f)(1)(“Absent an extraordinary cir-
cumstance, such as serious personal illness
or death in counsel’s immediate family, the
court will not grant a motion to extend the
time to file a brief.”).

Moreover, appellant violated a local rule
by waiting until the last minute to file both
extension motions.2d Cir. R. 27.1(H)(3) (“A
party seeking to extend the time to file a
brief must move as soon as practicable
after the extraordinary circumstance
arises.”). Appellant’s first motion for an
extension was filed just five days before
the filing date selected by counsel. Still, it
relied on events that had occurred months
before the brief’s due date and even before
counsel selected that date. Nevertheless,
a six-week extension was granted. The
second motion for an extension was filed
three days before the date on which the
brief was due but relied upon grounds—
trials and mediation—known for some
time, perhaps even before the first exten-
sion motion was filed.

Appellant was, therefore, afforded ample
time, and considerable choice in selecting
dates, in which to file its brief and appen-
dix and given an explicit warning of the
consequences of failing to meet the extend-
ed deadline. The order granting the first

2. The caveat regarding dismissal for failure to
comply not only is included in our local rules,
but it is also stated—in boldface type—on our
website. See United States Court of Appeals
for the Second Circuit, Clerk’s Office, http:/

motion extended the time for filing well
beyond the 91-day period and plainly stat-
ed that the appeal “is dismissed effective
March 1”7 unless a brief was filed by that
date. It stated, further, that a filing of a
subsequent motion would not stay the ef-
fectiveness of the dismissal order. This
notice simply reflected our rules that a
“deadline for a brief remains in effect un-
less the court orders otherwise,” 2d Cir. R.
27.1(f)(1), and “[t]he court may dismiss an
appeal ... for failure to timely file a brief
or to meet a deadline.” 2d Cir. R. 31.2(d).2
The purpose of these rules is to maintain
an orderly docket and to prevent counsel
from triggering “automatic” extensions
simply by filing motions for extensions and
waiting for the rulings. While appellant
claims to have been prejudiced by the
court’s “delay” in deciding the second ex-
tension motion, the prejudice is entirely
the result of its lack of familiarity with the
January 17 order and the court’s rules.

We deny the motion for reinstatement.
It may well be that the indifference to our
scheduling orders and rules described
above alone would justify denial. Howev-
er, we also consider the fact that the mo-
tion for reinstatement does not append to
it appellant’s proposed brief or an appro-
priately detailed statement demonstrating
that the appeal is meritorious. Indeed, it
does not even mention the merits of the
appeal, an important factor in determining
whether reinstatement of an appeal is ap-
propriate. See, e.g., Lattanzio v. Comm™n
on Massage Therapy Accreditation, 481
F.3d 137, 139 (2d Cir.2007) (per curiam)
(denying the motion for reinstatement be-
cause the underlying claims were merit-
less). From the District Court’s thorough

www.ca2.uscourts.gov/clerk/forms_and_
instructions/How_to_appeal/Civil _case/
Briefing_schedule.htm (last visited Mar. 25,
2013).
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opinion, it appears that the appeal is en-
tirely without merit.

We note that the appellee has consented
to the reinstatement. While this is cer-
tainly a factor to be considered in favor of
granting the motion, we deem it out-
weighed by the court’s institutional con-
cerns over handling its docket and requir-
ing adherence to its rules.

CONCLUSION

For the reasons set forth above, the
motion to reinstate the appeal is denied.
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Background: Securities and Exchange
Commission (SEC) accused corporate em-
ployee of engaging in insider trading, in
violation of Securities Exchange Act and
SEC Rules. SEC moved for officer and
director bar. The United States District
Court for the Southern District of New
York, Baer, J., 2012 WL 1849000, found
employee “unfit” to serve as officer or
director of public company and barred him
from acting as one for ten years. Employ-
ee appealed.

Holding: The Court of Appeals held that
district court did not abuse its discretion in
barring employee from acting as officer or
director for public company for ten years.

Affirmed.

1. Federal Courts &=814.1
Securities Regulation &=171

A district court has substantial discre-
tion in deciding whether to impose a bar to
employment in a public company; accord-
ingly, a district court’s issuance of an offi-
cer and director bar is reviewed for abuse
of discretion. Securities Exchange Act of
1934, § 21(d)2), 15 U.S.C.A. § T8u(d)(2).

2. Federal Courts €=853

Under the abuse of discretion stan-
dard, the Court of Appeals will reverse
only if it has a definite and firm conviction
that the court below committed a clear
error of judgment in the conclusion that it
reached upon a weighing of the relevant
factors.

3. Securities Regulation &=171

District court did not abuse its discre-
tion in barring employee from acting as
officer or director for public company for
ten years, where employee was acting in
corporate or fiduciary capacity, he know-
ingly engaged in insider trading, he was
buying call options in shares of company
that his employer was in negotiations to
acquire, he gave misleading testimony to
Securities and Exchange Commission
(SEC), he had personal economic stake in
trades, and there were no assurances
against future misconduct given his contin-
ued effort to contest wrongfulness of his
actions. Securities Exchange Act of 1934,
§ 21(d)(2), 15 U.S.C.A. § 78u(d)(2).

4. Securities Regulation =171
The propriety of injunctive relief in
light of a defendant’s past violations of the



