
















































































although “[a] lawyer shall abide by a client’s decisions
concerning the objectives of representation,” Rule 1.2(a), the
client’s authority does not reach beyond “the limits imposed by
law and the lawyer'’s professional obligations,” Rule 1.2
Commentary § 1. “When a lawyer knows that a client expects
assistance not permitted by the Rules of Professional Conduct or
other law, the lawyer shall consult with the client regarding the
relevant limitations on the lawyer’s conduct.” Rule 1.2(e).
*[A] lawyer is not required to pursue objectives or employ means
simply because a client may wish that the lawyer do so.” Rule
1.2 Commentary § 1. Under such rules, an attorney may not act as
“an unreflecting conduit through which the opinions or desires of
a client ... are permitted to flow unchecked” or “silently
acquiesce to a client who demands that the attorney pursue
measures in the litigation that conflict with applicable ethics
provisions.” See Thomas v. Tenneco Packaging Co., 293 F.3d 1306,
1327 (11th Cir. 2002) (discussing obligations under Georgia
ethics rules).

A defendant facing execution may waive challenges to that

execution, but only if he is competent to do so. See Rees v.

Peyton, 384 U.S. 312, 313-14 (1966); Mata v. Jdohnson, 210 F.3d

324, 327-30 (5th Cir. 2000) (stating that a “habeas court must

conduct an inquiry into the defendant’s mental capacity, either

district court located in that state. See U.S. Dist. Ct. for the
Dist. of Conn., Local Rule of Civil Procedure 83.2{(a).
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sua sponte or in response to a motion, ... if the evidence raises

a bona fide doubt as to his competency”); see also State v. Ross,

273 Conn. 684, 703-13, 873 A.2d 131, 143-49 (2005) (reviewing
finding that Ross was competent to waive further challenges to
his death sentence). It is undisputed that new evidence bearing
on Ross’s competence had come to light and had not yet been ruled
on by any court. If that new evidence supported the conclusion
that Ross was not competent to waive his legal rights, Ross would
have had no right to compel his attorney to follow his
instructions.®

Under these circumstances, it is clear that Judge Chatigny
committed no misconduct in pressing Paulding to investigate the

question of Ross’s competence rather than simply following Ross’s

8 Although the Complaints refer to Ross as “obviously
competent,” see complaints at 5 (second full paragraph), we see
no basis for that assertion. Ross’s competence or sanity had
been a recurring concern throughout the state court proceedings,
see, e.g., State v. Ross, 269 Conn. 213, 267-75, 292-95, 849 A.2d
648, 689-93, 703-05 (2004) (discussing competency and insanity
defense issues); State v. Ross, 230 Conn. 183, 192, 221-23, 646
A.2d 1318, 1330, 1343-44 (1994) (discussing issues relating to
insanity defense), and every attorney representing him has had to
determine how to handle the “conflict” between the obligation to
obey Ross’s instructions and the obligation to determine if those
instructions would require the attorney to violate an ethical
obligation triggered by the possibility that Ross was
incompetent. Furthermore it is beyond dispute that the questions
raised by the Lopez letter had never been examined by any court.
Also, as the Complainants were aware, the psychiatrist who had
earlier confirmed Ross’s competence had informed Paulding that
the new evidence had the potential to alter his conclusion. See
Paulding Affidavit dated October 31, 2005 at Y 10-11, 13, 23,
26, 31, 35; Ross, 273 Conn. at 694 n.8, 873 A.2d at 138 n.8
(describing psychiatrist’s affidavit).
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instructions.
The Committee recommends that the Judicial Council find that
Judge Chatigny did not interfere with Ross’s right to counsel of

his choice and dismiss the claim.

D. Whether, during the proceedings, Judge Chatigny “abandoned
the role of neutral and detached magistrate and instead
became an advocate for the position held by the parties who
were seeking to stop the execution.”

The complaints assert that Judge Chatigny “abandoned the
role of neutral and detached magistrate and instead became an
advocate” to stop the execution. This allegation refers to the
conduct previously discussed in which the judge prevailed on
Paulding to explore the Lopez evidence questioning Ross’s
competence, and to the following additional facts.

During the January 28, 2005 conference, the Judge made the
following statements:

Let’s look at Michael Ross in the best possible light.
I am about to draw a picture of him based on the record I've
seen.

I didn’'t follow the criminal case as it went on all
those years. 1I’ve only just gotten to know about these
matters. So I bring a fresh eye to it.

But looking at the record in a light most favorable to
Mr. Ross, he never should have been convicted. Or if
convicted, he never should have been sentenced to death
because his sexual sadism, which was found by every single
person who looked at him, is clearly a mitigating factor.
Again we’re looking at a record in a light most favorable to

him.

Jan. 28, 2005 Trans. at 22. The Judge then discussed Ross’s
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first murder, his alleged mental illness, his failed suicide
attempt after the first murder, and how Paulding might change
Ross’s mind (presumably about cooperating with a new competency
determination), followed by the statement, “I suggest to you that
Michael Ross may be the least culpable, the least, of the people
on death row.” Id. at 22-23.

Furthermore, the Complainants state, and Judge Chatigny does
not dispute, that, after the Supreme Court vacated the second
stay, Judge Chatigny had the district court clerk call both the
Chief State’s Attorney’s Office and the Connecticut Supreme Court
in an attempt to find a means of contacting the state judge who
had signed Ross’s death warrant. See Complaints at 5. 1In the
amendments to the complaint filed under 05-8519, that Complainant
also notes that, after Ross dropped his objections to further
exploration of the competency and volitional capacity issues and
a new hearing was held in state court, Judge Chatigny’s law clerk
attended three days of that hearing, during business hours and
about an hour'’s distance, by car, from Judge Chatigny’s chambers.
See June 9, 2005 Amendment in 05-8519 at 2-3; June 27, 2005
Amendment in 05-8519 at 1-2.

In response, Judge Chatigny has informed the Committee,
under oath, that his comments concerning Ross’s conviction,
sentence, and culpability have been misconstrued as expressing a
belief that Ross should not have been convicted or sentenced to

death. Judge Chatigny stated that he has no such belief, and
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that he thought that he had made c¢lear that those comments
described only “the record in a light most favorable to Mr.
Ross.” May 4, 2005 Memorandum at 4. According to Judge
Chatigny, he

tried to avoid giving others the wrong impression that [he]

believed Ross to be legally innocent, undeserving of the

death penalty, or less culpable than others on death row, by

emphasizing repeatedly that [his] comments were based on

viewing the evidence in a light most favorable to Ross.
Id. at 5. He also stated that he made those comments in the hope
that they “would encourage Ross to agree to postpone the
execution by making clear to him that if he did so he would be
treated fairly.” Id. at 4. 1In his July 7, 2005 letter, Judge
Chatigny stated that he regretted making those comments. See
July 7, 2005 Letter at 2.

Judge Chatigny also made clear that all of the challenged
statements were intended to convince Paulding, and Ross, that the
competency and volitional capacity issues needed to be addressed
in an adversarial setting, and were not intended as a declaration
of his belief as to what the determination in that adversarial
setting should be. See May 4, 2005 Memorandum at 1-4; July 7,
2005 Letter at 1-5. Finally, Judge Chatigny states that he had
attempted to contact the state court judge in order to inform him
of the new evidence that had been brought to light and to let him
know that Judge Chatigny was available if the state court judge

wished to speak with him, and that his law clerk had attended the

state court hearing due to the possibility that the issue being
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decided might return to Judge Chatigny. See July 7, 2005 Letter
at 6.

The Committee recommends that the Judicial Council dismiss
the claim. There is no reasonable indication that Judge Chatigny
acted out of bias or partiality.

The Complainants’ bias claim is primarily based on: (a)
Judge Chatigny’s vehemence regarding the need to air the issues
of Ross’s competence; (b) his marshaling of the facts supporting
the petitioner’s and plaintiff’s claims; (c) his revisiting of
the justification for the underlying conviction and death
sentence; (d) his strong language to Paulding; and (e) his
perhaps overly generous finding that the § 1983 complaint stated
a valid due process claim. None of these allegations support a
claim of bias or of misconduct.

First, to the extent that these acts were part of Judge
Chatigny’s legal analysis of the issues before him or his
decisions as to how the case would proceed, a finding of
partiality is inappropriate. The Supreme Court has stated the
following about such allegations:

First, judicial rulings alone almost never constitute a

valid basis for a bias or partiality motion. In and of

themselves (i.e., apart from surrounding comments or
accompanying opinion), they cannot possibly show reliance
upon an extrajudicial source; and can only in the rarest
circumstances evidence the degree of favoritism or
antagonism required (as discussed below) when no
extrajudicial source is involved. Almost invariably, they
are proper grounds for appeal, not for recusal. Second,

opinions formed by the judge on the basis of facts
introduced or events occurring in the course of the current
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proceedings, or of prior proceedings, do not constitute a
basis for a bias or partiality motion unless they display a
deep-seated favoritism or antagonism that would make fair
judgment impossible. Thus, judicial remarks during the
course of a trial that are critical or disapproving of, or
even hostile to, counsel, the parties, or their cases,
ordinarily do not support a bias or partiality challenge.
They may do so if they reveal an opinion that derives from
an extrajudicial source; and they will do so if they reveal
such a high degree of favoritism or antagonism as to make
fair judgment impossible.

Liteky v. United States, 510 U.S. 540, 555 (1994) (citation

omitted). “Strongly stated judicial views rooted in the record,
a stern and short-tempered judge’s efforts at courtroom
administration, expressions of impatience, dissatisfaction,
annoyance and even anger directed to an attorney or a party
should not be confused with judicial bias.” Judicial Conference
of the United States, Committee on Codes of Conduct, Advisory
Opinion 93, Disqualification Following Complaint Against
Attorney, § 4 (1980, revised July 1998, modified Dec. 2002).

In a recent decision rejecting a claim that a district judge
had repeatedly acted, and ruled, in a manner that suggested she
was an advocate for, and had prejudged issues in favor of, the
opposing party, the Second Circuit noted the following:

a district judge is not a spectator. We can readily envision

occasions when active involvement by a trial judge is

required to ensure that problematic issues are raised and
examined. When a trial judge observes occurrences that
potentially call into question the fairness of the
proceedings or the thoroughness of a defense, it is
incumbent on the judge to inquire. While impartiality is
required, the distance between disengagement and

officiousness leaves district judges considerable leeway to
satisfy themselves that justice has been served.
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United States v. Awadallah, 436 F.3d 125, 136 (2d Cir. 2006).

Maintaining both the appearance and fact of impartiality
when dealing with such an emotionally charged case involving a
long-delayed execution scheduled to occur within days is a
difficult and thankless task. Here, notwithstanding instances
where Judge Chatigny used strong language and made questionable
comments, there is no basis for a charge of bias. See Liteky,
510 U.S. at 555.

As in Awadallah, problematic issues had been raised and
required examination; although reasonable persons might disagree
as to Judge Chatigny’s approach and analysis, the transcripts
reflect that he “observe[d] occurrences that potentially call [ed]
into question the fairness of the proceedings or the thoroughness
of a defense,” thus making it “incumbent on [him] to inquire” and
entitling him to “considerable leeway to satisfy [himself] that
justice has been served.” Awadallah, 436 F.3d at 136.

There is no indication that Judge Chatigny sought to
nullify Ross’s death sentence; rather, the transcript clearly
reflects his focus on ensuring that a proper competency
determination be made before crediting Ross'’s instructions to his
attorney to waive legal remedies.

Regarding the most controversial statements made by Judge
Chatigny - those concerning Ross’s culpability and the validity
of his conviction and sentence - these remarks are

mischaracterized. They did not purport to express Judge
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Chatigny’s view of the facts. They characterized the evidence

when seen in the light most favorable to Ross.

None of the examples of Judge Chatigny’s behavior cited in
support of this bias claim, whether considered alone or in the
aggregate, support the claim that the judge was biased or
disposed to thwart the execution of the death penalty. Thus, the
Committee recommends that the Judicial Council dismiss these
charges.

E. Whether, after Judge Chatigny’s stay orders had been
vacated, Judge Chatigny lacked authority to proceed on
January 28, 2005, “in the absence of any motion by a party
or an Article III case or controversy.”

The Complaints allege that Judge Chatigny committed
misconduct in entertaining further proceedings on January 28,
2005, after his stay orders had been vacated and there was no
motion by any party before the court. The Committee considers
this claim frivolous.

Notwithstanding the fact that the stay orders had been
vacated, the actions remained before Judge Chatigny; they had not
been dismissed. In fact, the Second Circuit’s vacatur of the
stay in the § 1983 action was itself stayed by the Second
Circuit, in order to preserve the status quo pending review by
the Supreme Court. Moreover, while the Second Circuit had cast
doubt on the merits of the § 1983 action, the Supreme Court in

vacating the stay of the habeas corpus action made no comment of

any kind on the merits of the action, or even on the reasons for
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the vacating of the stay. No doubt, the habeas action would have
been moot if, after the vacatur of the stay of execution, Ross
had been executed. But that had not happened. It is a daily
occurrence, and altogether proper, for judges to hold conferences
to discuss the issues that will arise in cases before them,
regardless of whether any motion is pending. See Fed. R. Civ. P.
16 (a) (“In any action, the court may in its discretion direct the
attorneys for the parties and any unrepresented parties to appear
before it for a conference or conferences before trial for such
purposes as (1) expediting the disposition of the action; (2)
establishing early and continuing control so that the case will
not be protracted because of lack of management; (3) discouraging
wasteful pretrial activities; (4) improving the quality of the
trial through more thorough preparation, and; (5) facilitating
the settlement of the case.”).

This claim is entirely without merit. The Committee

recommends dismissal.

F. Whether Judge Chatigny defied, and effectively overturned,
the appellate court rulings vacating his stays of execution
through the use of threats and intimidation.

The Complaints assert that Judge Chatigny committed
sanctionable misconduct by using threats and intimidation to defy
and effectively overturn the rulings of higher courts, which had

vacated the stays he had entered. This claim, like the last
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discussed, is frivolous. As noted above, the ruling of the
Supreme Court vacating the temporary stay entered in the habeas
corpus action made no comment on the validity of the claims
asserted. The vacation of the stay gave no reason to believe
that a finding of Ross’s incompetency might not change completely
the posture of the pending death sentence. What the Complaints
describe as “threats and intimidation” was in fact Judge
Chatigny’s intense effort to make Paulding confront what the
judge reasonably perceived as Paulding’s ethical obligation to
investigate any indication that Ross might have been incompetent
in waiving his legal remedies. There is no justification for the
assertion that Judge Chatigny sought to defy or effectively
overturn the rulings of the higher courts.

The Committee recommends that this claim be dismissed.

IV. Release of Judicial Council Decision to Public

Finally, the Committee recommends that the Judicial
Council’s decision on the present complaints be released to the
public and published - both for precedential purposes and to
ensure that an accurate statement of the Judicial Council’s
reasons is available to the public. We see little reason to hold
the Council’s action in confidence. The underlying events and
the allegations in the present Complaints have already received
widespread media coverage. Judge Chatigny requested that Chief

Judge Walker release publicly the judge’s letter responding to
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the charges.

Chief Judge Walker has issued an order, which provides for
the disclosure of the identities of the Complainants, to the
extent required by either the Special Committee, as set forth in
this Report, or the Judicial Council. See Local Rule 17(a) (5).
In the same order, Chief Judge Walker also has provided for the
disclosure of Judge Chatigny’s name and identity, as authorized
in writing by Judge Chatigny and approved by Chief Judge Walker,
in the event that the Judicial Council determines that the
charges of misconduct should be dismissed for reasons other than
mootness. See 28 U.S.C. § 360(a) (3); Local Rule 17(a) (1). 1In

the event that the Council elects not to dismiss any one count in

the Complaints, section 360(b) provides that the Council shall
make available to the public its order and, unless contrary to
the interests of justice, the written reasons therefor. See 28
U.S.C. § 360(b).

Regardless of the Council’s ultimate determination, the
Committee recommends disclosure of the Committee’s Report and the
Judicial Council’s order, along with the reasons therefor
(whether embodied in this Report or drafted separately by the
Council). Few, if any, of the media reports of which the
Committee is aware presented all the relevant facts. Release of
the Judicial Council’s decision would help avoid misperceptions

about these proceedings, and would make clear the Judicial
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Council’s reasons for its conclusions. See generally 28 U.S.C. §

360 (b) .

V. Conclusion

The Committee, by unanimous vote, recommends that the
Complaints be dismissed and that the attached order be adopted.
The Special Committee:
Chief Judge John W. Walker, Jr.
Judge Piexre N. Leval

Chief Judge Michael B. Mukasey

Attachment
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